
The recently announced changes to the 
Federal Fair Labor Standards Act (FLSA) 
overtime standards have brought 
considerable anxiety to the Pennsylvania 
nonpro�t community members - many 
of which are still reeling from the budget 
impasse.  One of the primary changes is 
to limit the applicability of the so-called 
“White Collar” exemption to the overtime 
rules to those employees paid at least a 
$47,476 salary ($913 per week) and 
meeting speci�c “duties” tests.  

In fact, many of the regulations 
(including the duties tests) remain 
unchanged.  But as more and more 
nonpro�ts consider increasing salaries, it 
makes sense to go back and take a closer 
look at the applicability of those 
standards – particularly to smaller 
nonpro�t organizations.  To assist those 
nonpro�ts, the Department of Labor 
(DOL) issued and posted on its website 
its “Guidance for Non-Pro�t 
Organizations on Paying Overtime under 
the Fair Labor Standards Act”.

For an organization to be subject to the 
overtime rules, it must meet a threshold 
test of being a “covered enterprise” which 
requires having annual business revenue 
in excess of $500,000.  As a general rule, 
nonpro�t organizations are NOT covered 
enterprises unless “they engage in 
ordinary commercial activities that result 

in sales made or business done that meet 
the $500,000 threshold.”  Commercial 
activities identi�ed by the DOL include 
operating a business such as a thrift shop 
or a gift shop.  Charitable activities are 
not considered to be commercial in 
nature and do not establish enterprise 
coverage.  Listed examples of charitable 
activities are:

•  Providing temporary shelter
•  Providing clothing or food to 
   homeless persons
• Providing sexual assault, domestic 
  violence or other hotline counseling 
  services; and
•  Providing disaster relief provisions.

The Wage and Hour Division of the DOL 
states that “income from contributions, 
membership fees, dues (except any part 
which represents the value of a bene�t, 
other than token value, received by the 
payor) and donations (cash and 
non-cash) used in furtherance of 
charitable purpose activities, are not 
considered in determining whether an 
organization has met the dollar 
threshold required for the FLSA 
enterprise coverage.”  (WHD Fact Sheet 
#14A.)  The DOL illustrates this principal 
by describing the activities of a nonpro�t 
animal shelter providing free veterinary 
care, animal adoption services and 
shelter for homeless animals.  If the 
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shelter has $500,000 or more in 
donations for a given year, it still will not 
be a “covered enterprise” because none 
of its activities have a business purpose.  

On the other hand, if a nonpro�t 
organization operates a thrift store 
where it sells used goods, that is a 
business enterprise which competes 
with other for pro�t businesses.  If the 
revenue from those activities exceeds 
$500,000, its employees are protected by the 
FLSA on an enterprise basis and subject to 
the overtime rules.  

The FLSA automatically covers certain 
nonpro�t organizations, such as schools, 
hospitals, nursing homes, residential care 
facilities for the disabled and governmental 
entities regardless of the size or type of 
revenue.

Even if a nonpro�t is not classi�ed as a 
covered enterprise, individual employees 
can be covered if that employee engages in 
interstate commerce.  Examples of interstate 
commerce in a non-pro�t setting include an 
employee who spends a substantial amount 
of time: 

    •  Making out of state phone calls
  • Receiving or sending interstate mail or 
        electronic communications
    • Moving persons or good across state lines

 • Handling credit card transactions or 
         accounting for such interstate commerce   
        functions.

An o�ce manager who spends a substantial 
amount of time communicating with out of 
state vendors or an employee at a homeless 
shelter who regularly receives food or 
clothing from businesses located in another 
state will be covered by the FLSA and 
entitled to its protections unless a speci�c 
exemption applies.

While nonpro�t organizations want to “do 
the right thing” by their employees, they 
have no ability to raise their rates for services 
or products in order to increase revenue.  
Since government grants or contracts are 
most often based upon estimates of the 
costs of employees performing certain 
services, nonpro�ts may be forced to cut 
back on services to pay additional overtime 
costs.  Now is a perfect time for executive 
directors and �nance managers to take a 
look at their recently �led Form 990s to see 
how their revenues are classi�ed.  Typically 
grants and government contracts are 
reported as contributions, which the DOL 
clearly states will not be considered revenue 
for purposes of meeting the $500,000 
threshold to be a “covered enterprise”.
_________________________________

This material is for informational purposes only.  It is not 
and should not be solely relied on as legal advice in 
dealing with any speci�c situation.  
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